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Abstract:

Does health have a special role in distributive justice, or should it be factored into distributive justice in the same way as many other goods?   Theories of distributive justice tell us what goods are the concern of distributive justice, and how justice requires them to be distributed.   The ‘what’ question can be answered in terms of welfare or in terms of resources (among other ways).  The ‘how’ question can be answered in terms of equal distribution of the relevant goods, or distribution that gives priority to improving the lot of those who are worse off (again, among other ways).   Together, the welfare/resources distinction and the equality/priority distinction generate a (nonexhaustive) framework of four broad ways of understanding distributive justice:  in terms of equality of welfare or of resources, or in terms of giving priority to improving the welfare levels or the resource levels of worse off members of society.  I use this framework to survey and structure issues about any special role health may have in distributive justice, considering the relationships of health to welfare versus resources, and to the rationales for being equal distribution vs. distribution that gives priority to the worse off.  Is health fungible in relation to other goods that are the concern of distributive justice?  Does distributive justice require the same pattern of distribution of health as of other goods?  The main aim of the chapter is not to argue for a substantive thesis, but to provide part of an analytical framework for addressing these questions.  I conclude that, perhaps surprisingly, stronger reasons for treating health as special emerge from considering how we should distribute than from considering what we should distribute. 

1. Introduction

How does health figure into distributive justice?  Is health special among the goods relevant to justice?  Does it have a special status or require special treatment, or should it be factored into a general theory of distributive justice in the same way as many other goods? Are differences between people with respect to health and access to health care on a par with differences in other goods?  Do the same distributive requirements apply to health and health care as to other goods?


Theories of distributive justice tell us what goods justice is concerned with the distribution of, and how justice requires them to be distributed.   On the ‘what’ question, we can distinguish concern with distribution of welfare (or utility) from concern with distribution of resources (such as income).   We usually think of individual welfare as increasing with the level of resources commanded, reflecting preferences about those resources.  On the ‘how’ question, we can distinguish the aim to distribute relevant goods equally from the aim to distribute them so as to give priority to improving the position of the worse off.  If the worse off are better off in a situation of inequality than they’d be in a situation of equality, which would be more just?  


Together, the welfare/resources distinction and the equality/priority distinction generate a framework of four broad ways of understanding distributive justice:  in terms of equality of welfare or resources, or in terms of giving priority to improving the welfare levels or the resource levels of worse off members of society.  I use this framework to survey and analyze issues about the role of health in distributive justice, considering the relationships of health to welfare and to resources, and to the rationales for being concerned with equality and with priority.
 Is health fungible in relation to other goods that are the concern of distributive justice?  Does distributive justice require the same pattern of distribution of health as of other goods? My main aim is not to argue for a substantive thesis, but to provide part of an analytical framework for addressing these questions.  I conclude that stronger reasons for treating health as special emerge from considering how we should distribute than from considering what we should distribute. 

Part I.  The ‘what’ question.  

2. Welfare and Health

Begin with the ‘what’ question.  On one view, distributive justice is ultimately concerned with welfare.    It’s an attractive thought that each person’s welfare matters just as much as any other’s, the peasant’s as much as the aristocrat’s.   There should be no favoritism:  we shouldn’t treat a given benefit to one person as more important than an equal or greater benefit to another.


This thought is one motivation for utilitarianism.  According to utilitarianism, you should allocate each unit of resource to the person who will get the most welfare from it.  To allocate a unit of resource to someone who will get less additional welfare from it than someone else would have treats the former’s welfare as more important than the latter’s.   Allocating each unit of resource to the person who gets the most welfare from it maximizes total welfare.   In this way the non-favoritism ideal can motivate the aim to maximize welfare.

However, this way of thinking has unattractive implications concerning some unhealthy or disabled persons.  Consider someone who is blind and, to be mobile, maintains a guide dog.  Or someone who needs regular dialysis. It seems that many such persons would get less welfare from any given allocation of income than would someone bursting with health.  A substantial part of a resource allocation to an unwell or disabled person may have to be spent raising her to a minimal level of welfare, which healthy persons take for granted:  on buying food for the guiding dog, or on dialysis.  If so, a healthy person will get more extra welfare from each additional unit of income allocated to her than would an unhealthy or disabled person.   It seems that health usually generates welfare out of resources more efficiently than lack of health.


But utilitarianism treats health conditions, along with others, merely as means to more or less welfare.  Thus the utilitarian aim, to allocate each unit of resource where it will produce the most welfare, will direct resources away from the unhealthy and disabled in favor of the healthy, to the extent the healthy are more efficient generators of welfare. As a result, the unhealthy and disabled achieve lower total levels of both resources and of welfare than do the healthy  (Sen 1982). 


This result conflicts with prevalent intuitions about just resource allocations.   If the welfare benefits in question are small, or if a much greater welfare benefit could be provided to the healthy than to the unwell, many people do favor allocations that benefit the healthy and maximize welfare.  However, where substantial benefits are in question and equal welfare benefits could be provided to healthy and the unwell, many think we should allocate resources to the unwell. Many would favor the unwell even if a somewhat greater welfare benefit could be provided to the better off  (Daniels and Sabin 1997, 320).  Allocations that increase the welfare of the unwell or disabled are in some cases regarded as more important or urgent than allocations that increase the welfare of the healthy, even if the former do not maximize welfare.


If in some cases we give extra weight to the welfare of the unwell, does this suggest that there is something special about welfare derived from health, or about lack of welfare derived from lack of health?  So far, no.  Health considerations merely illustrate a general conflict between welfare maximization and equity.   As far as anything said so far goes, lack of health per se is not of special concern for justice, but rather illustrates a feature that is of special concern:  the fact that some persons generate welfare less efficiently than others, so that welfare maximization does not treat them equitably.  There no reason yet to suppose that justice cares about the distribution of health or health care per se, rather than of welfare and/or resources more generally.

3. Non-favoritism and adaptability

We can think about the conflict between welfare maximizing and justice in terms of different types of resource.  Instead of allocations of income, consider allocations of time, or life-years.   Suppose a healthy person is living at a higher level of welfare than a disabled person of the same age, whose condition is stable but incurable; we face a choice between extending the life of the healthy person or that of the disabled person by a given amount.  It would maximize welfare to allocate life years to the healthy rather than the disabled.  Yet to allocate life years to the healthy purely on this basis again seems unjust. Why?


One answer adheres to the non-favoritism ideal and the aim to maximize welfare, but disputes the assumption that disability results in lower welfare levels.   Perhaps this assumption reflects disparaging prejudices about disability that we should challenge, prejudices in tension with the attractive non-favoritism ideal that motivates the aim to maximize welfare.  On this view, the non-favoritism ideal requires us to take account of the creditable adaptability of preferences and not simply to assume that the unhealthy and disabled don’t have as much capacity for welfare as the healthy.


People who actually live with health conditions tend to regard them as less bad than do members of the public, their own families, or the health care professions (Murray 1996, 29ff).   While at first a disability may reduce someone’s welfare dramatically, over time attitudes to disability may adapt. Someone’s preference for his pre-disabled state may become less intense; his welfare level and capacity for further welfare may rise although his disability is still present (Brock 1993, 125-26).  People can learn to cope with adversity and even to take pride in and identify with their special condition, the community of others who share it, and their accomplishments and insights in adapting to it.

 
The point about adaptability can be connected with the non-favoritism ideal as follows:   it is inequitable to allocate life-years to the healthy, not for reasons of equality that presuppose that the disabled are worse off, but because of the disparaging and prejudiced way it presupposes that the disabled must have a reduced capacity for welfare per unit of resource.   The well-adapted disabled person may rightly believe that additional life years would produce as much extra welfare for him as for his non-disabled counterpart.  A policy for distributing medical resources that assumes otherwise fails to give disabled people in general the credit and respect they deserve and treats the welfare of the disabled as substandard.   This view does not reject the aim to maximize welfare.  Rather, it reasserts the non-favoritism ideal that motivates the aim to maximize welfare, with a new twist.  It insists that welfare of disabled persons matters as much as that of healthy persons, and that to respect this point we must take account of the general adaptability of preferences.  The disabled and unhealthy should not generally be regarded as inefficient generators of utility who subsist at lower levels of welfare for any given level of resources allocated to them.  The point is not simply that there will be individual exceptions to the generalization that healthy people have more welfare than disabled.  Rather, the generalization is false, given adaptability.  The truth of this claim is entirely compatible with utility maximization.


This perspective is attractive when we are thinking about welfare that would result from extending the life of a permanently disabled person, under a welfare-maximizing aim.   But consider how it would apply when we think also about welfare that would result from improving life, in cases where it is possible to remove or reduce a disability.   Suppose it is possible for a disabled person to adapt so that he is at the same level of welfare as nondisabled persons, and would gain as much welfare from a given life extension as a nondisabled person would. But now suppose it becomes possible to remove his disability.   Surely we want to allow that there is some reason to do so.  Is this a reason of welfare?   If his welfare is improved by removing his disability, then he must now be at a higher level of welfare than the nondisabled person.   But if so, then welfare-maximization will now favor extending the life of the restored, formerly disabled person over extending the life of the continuously healthy person.   The ideal of non-favoritism is now compromised in the other direction, on the assumption that removing a disability increases welfare.  


Perhaps the formerly disabled person will likely readapt to his restored state and return to a ‘normal’ level of welfare.  Then the welfare-maximizing reason to favor life extensions for him rather than the continuously healthy will be short-lived, and the compromise to the non-favoritism ideal only transient.  However, now the assumption that removing a disability increases welfare is compromised.  Owing to readaptation, the increase in welfare resulting from removing the disability will be similarly short-lived. Thus the welfare-maximizing reason to remove the disability is weakened.


Intuitively, we recognize a strong reason to reduce or remove a disability, and we adhere to the non-favoritism ideal for life-extensions.  But we have seen that it is difficult to combine these two positions if we stick to a welfare-maximizing aim that treats health conditions merely as means to more or less welfare.

4. Equality of welfare and adaptability


 Return to this question:  Why is it unjust automatically to favor life extensions for the healthy as opposed to the unhealthy or disabled?  The first answer adhered to the non-favoritism ideal that motivates the welfare-maximizing aim, but it insisted it should be understood so as to take account of the adaptability of preferences.  A second, different answer rejects the aim to maximize welfare and appeals instead to equality:  by allocating life years to the disabled instead, we would move toward greater equality of welfare levels between the disabled and the healthy.   This is an application of a more general view, which holds that justice requires us to try to equalize the welfare levels of different people. 


This view corrects one defect of the aim to maximize welfare.  It does not shift resources away from inefficient generators of welfare, but toward them.  To equalize welfare levels, we should allocate enough extra resources to people who generate welfare inefficiently to bring them up to the same welfare level as others.  If many unhealthy or disabled people fall into this category, we should compensate them with extra resources, for purposes of both extending life and improving life.


However, this assumption can again be disputed on grounds of adaptability. We should not assume that the unhealthy or disabled generally subsist at lower levels of welfare, given the widespread tendency to adapt to adversity.  How does this point affect the welfare-equalizing reason to favor the unhealthy or disabled?  To the extent the well-adapted disabled person’s welfare approaches the ‘normal’ levels of welfare of a nondisabled person, the welfare-equalizing rationale for directing extra resources to the disabled is weakened or limited.  If a well-adapted disabled person is at the same welfare level as a nondisabled person, then equality of welfare does not allocate extra resources to removing his disability.
 If he is no worse off than others as a result of adapting, any preference for treatment he may nevertheless have won't especially concern welfare-egalitarianism, even if satisfying it would raise his welfare.   

It may be replied that there is still inequality of welfare over whole lifetimes, taking into account the initial, low-welfare period of disability, prior to adaptation.  If this lifetime inequality demands remedy, even after adaptation, then there may still be a welfare-equalizing reason to allocate extra resources to removing disability. 


Nevertheless, adaptation to disability at least limits the welfare-equalizing rationale for removing disabilities.   This is enough to generate a powerful objection to the view that justice requires us to equalize the welfare levels of different people.  The objection is that, intuitively, justice requires us to allocate extra resources to the disabled to make it possible to reduce or remove their disabilities, regardless of whether their preferences have adapted to their disabilities and their welfare increased to normal levels.  (Not, of course, to force such treatment on them regardless of their own preferences about it!)    On this view, justice requires we offer treatment and let the disabled person chose whether to accept it; this requirement is not weakened or limited by adaptation that raises their welfare levels to those of nondisabled persons.  Therefore, this requirement of justice is not captured by the aim to equalize welfare.


Arguments against understanding justice in terms of equality of welfare invoke related examples, such as the case of Tiny Tim from Dickens’ A Christmas Carol.    The aim to equalize welfare would supposedly give more resources to the disabled, to raise them to the same level of welfare as others.  But Tiny Tim has such a positive outlook and cheerful disposition that he is already at a higher level of welfare than most people, despite being disabled.   If justice requires that we equalize welfare, it would not require us to compensate Tiny Tim for his disability by giving him more resources.  Since Tiny Tim is already so well off, the aim to equalize welfare will regard his disability per se as irrelevant to justice.   But surely it is not irrelevant.  And Tiny Tim’s good cheer does not dilute the requirement of just compensation for disability at all.  Therefore, justice cannot be understood in terms of equality of welfare (Dworkin 1981a). 


    How can proper respect for the adaptability of people to their health conditions be combined with recognition that in many cases there are obligations of justice to allocate extra resources to the disabled and the unwell, which are not weakened or limited by adaptation?   One general response to this question moves away from welfare-based viewsof distributive justice altogether.  The difficulties adaptability presents, whether on a welfare-maximizing or a welfare-equalizing approach, stem from the assumption that what matters is merely how a health condition, or its treatment, affects someone’s welfare, that health is merely a means to the end of welfare, which is what really concerns distributive justice.  But on reflection, adaptability itself calls this assumption into question.


When someone adapts to her health condition, the function that describes her capacity to generate welfare from resources changes.  Is this general information about relations between welfare and resources adequate to address questions about distributive justice and health?  In the cases we have considered, such changes do not, intuitively, demand changes in the just allocation of resources available to reduce or remove disabilities.  This point could be strengthened into the general claim that, if someone adapts to her disability, she should not receive either more resources or fewer resources just on account of her adapted welfare levels. (However, a resultant depression might count as a further disability to which resources should be addressed.)  On this view, the ways someone’s welfare levels change as a result of adaptation to a health condition are in an important sense down to her.   If she cannot pull herself out of self-pity even with our help, that does not dilute our obligation to help.  But if she can do so and find new ways of flourishing even without our help, like Tiny Tim, the more power to her; we are not let off the hook by her success either.   She is responsible for what she makes of her condition.  Our obligation is to address her condition, not what she makes of it.   


Compare the first non-favoritism reading of the importance of adaptability with this second reading.   The first reading says: the assumption that the disabled or unhealthy have a lower capacity for welfare is a prejudice, just as was the assumption that peasants have a lower capacity for welfare.   The second, responsibility reading says:  someone’s preferences and hence his capacities for welfare in various possible conditions, including health conditions, are her own responsibility.  Such capacities vary among the disabled and the unhealthy just as they do among the healthy.  Out of proper respect for the disabled and unhealthy as responsible persons, justice should be concerned not with how much welfare someone can generate from her health condition, whatever it is, but rather with that condition itself.   The disabled and unhealthy have a call on us, as a matter of justice, for help addressed to their condition rather than to their levels of welfare.


If we accept the second view, does this support the view that health is special?  Not yet.  If we reject welfare-based approaches, then we will not treat health as merely a means to welfare, a fungible source of welfare on a par with any other potential source, to be factored into a general theory of justice along with other sources of welfare.  But we still have various options.  Here are some signposts to what follows.


One possibility is that justice should be understood in terms of resources rather than welfare, where health conditions are included under an extended sense of ‘resources’.  For example, we could adopt a general view of justice as requiring equality of resources rather than welfare (Dworkin 1981b).  We could then treat health as a kind of internal resource, and factor it in with other resources in an appropriate way, but still not give health any special status or role in that account.  Health and health care would not be insulated from competition with other goods (Dworkin 1993).


A second possibility is that health conditions are indeed special, and demand a special status or role within a theory of justice.  For example, health may be regarded not as a resource in principle on a par with other resources, but as playing a special role in establishing fair equality of opportunity (Daniels 1985; cf. Walzer 1983 on the role of health in complex equality).


A third possibility is that justice should be understood in terms of luck and responsibility.  For example, we could adopt a general view of justice as tolerating only inequalities for which people are responsible, not inequalities that are a matter of luck, regardless of whether they are inequalities of welfare or resources (Cohen 1989; Roemer 1996).   This view would be concerned not just with the ways in which health conditions affect people’s opportunities for other goods, but also with how people choose to respond to their opportunities for health itself.  On this view, it is unjust for someone to be poor because he was born blind and so had many fewer opportunities for reasonably paid employment, but it is not unjust if someone is ill because he freely chose to ruin his health for the sake of ephemeral pleasures (though of course there may be other reasons than reasons of justice to help such a person). On such a view, health conditions, like other advantages and disadvantages, would be of concern to distributive justice only to the extent that people are not responsible for them  (Roemer 1993, 1995, 1996).  Again, health and health care per se would not have any special status.


I’ll consider these possibilities in turn (there are other possibilities as well, but I’ll stick to these).  For the time being let’s continue to think about justice in egalitarian rather than prioritarian terms.  Later I’ll shift from the ‘what’ to the ‘how’ question, and consider the issue of whether we should think about justice in terms of equality, or rather in terms of giving priority to benefits to those who are worse off, even if that involves inequality.  

5. Health conditions vs. expensive tastes


The welfare-equalizing approach solves one problem with welfare-maximizing approaches, but gives rise to other problems.   Equalizing welfare does compensate those who generate welfare inefficiently, including any unhealthy or disabled persons in this category.   However, the distinction between efficiency and inefficiency at generating welfare cuts across the distinction between good and poor health conditions.


On the one hand, as we’ve seen, many people who are unhealthy or disabled generate welfare efficiently despite their health conditions, to their credit.   Equality of welfare fails to compensate such persons for their poor health conditions.   Thus, for example, the well-adapted disabled person is penalized relative to the poorly-adapted one. 


On the other hand, many persons in good health conditions nevertheless generate welfare inefficiently:  consider someone with expensive tastes who is miserable without champagne and caviar every day.  Equality of welfare will not distinguish such persons from those whose welfare-inefficiency is due to disability or ill health.
  It will compensate both.  But surely it is reasonable to regard ourselves as obliged by justice to provide a blind person with extra resources to feed his guide dog, but not similarly obliged to provide someone with expensive tastes with extra resources for champagne and caviar.  Intuitively, someone’s tastes are his own business, and do not make a call on justice.  


Because the welfare-equalizing approach looks only at welfare, it distinguishes cases that should not be distinguished and fails to distinguish those that should be.   Health conditions are special at least in the sense that they should not be conceived merely as sources of more or less welfare, on a par with other determinants of welfare such as tastes.  What alternative approach will draw the right distinctions between health conditions and mere tastes?   The three positions I shall now proceed to canvas, those of Ronald Dworkin, Norman Daniels, and John Roemer, can be regarded as different ways of answering this question.

6. Equality of resources and disabilities


One prominent answer draws a fundamental distinction between welfare and resources, and claims that what justice requires us to equalize is resources, not welfare (Dworkin 1981a, b).  The welfare-resources distinction generalizes some contrasts we have already drawn.


Welfare is a matter of the satisfaction of an individual’s preferences and ambitions.  These are down to the person herself, and do not make a call on justice.  The difference between someone whose preferences and ambitions are well adapted to his disability and someone whose preferences and ambitions are not so adapted to his similar disability does not make it just to compensate only the poorly adapted person.  Each person should be treated as responsible for his preferences and ambitions, as free to make what he will from his circumstances, against a background of fair equality of resources.


Resources, by contrast, are a matter of someone’s endowments and the circumstances she finds herself in.  Someone born into a rich and prominent family or highly gifted has to that extent valuable endowments, which someone born into poor and obscure circumstances, or without any special gifts, lacks.   The former person has on this account greater resources than the latter.   Similarly, someone born with normal vision and good health has a valuable endowment and to that extent has greater resources than someone born blind or susceptible to major health problems.   Such endowments are like different internal circumstances people find themselves in.  They are not down to the people themselves, the way their different preferences and ambitions are.


Dworkin distinguishes inequalities of welfare that result from people’s different preferences or tastes or ambitions, from inequalities of resources, differences in circumstances or endowments. He conceives justice as requiring equality of resources, but not equality of welfare. For example, to have expensive tastes is to have a welfare deficit relative to someone with less expensive tastes, other things equal.  Nevertheless, someone’s expensive tastes are down to him and do not in themselves make a call on justice. Similarly, if people who have the same endowments have different preferences and ambitions and accordingly make different choices in life that lead to their being better or worse off, the Dworkinian aim to equalize resources will leave such inequalities alone. Some people may choose to work hard and get rich, while others take lots of leisure and don't get rich.  Some may assiduously avoid risks and insure heavily against risk, while others may blithely run risks and fail to insure.  To the extent the resulting differences reflect differing preferences and ambitions, they are not unjust.


Another way to express the aim of equality of resources is in terms of the distinction between brute luck and option luck.  Some people choose to take risks. Dworkin regards the outcome of a gamble you chose to take, against a background of a fair initial distribution of resources, as down to you.  Suppose you risk a large portion of your fair share of resources by backing an innovative new business.  If it had succeeded, you would have been rich. But it fails.  Or suppose you decide not to bother to take out household insurance because you’d rather put the money into a new sound system, and your house burns down.  Or suppose the risk you run in choosing to climb dangerous mountains on your holidays without adequate medical insurance turns out badly, and you fall and end up seriously disabled.  These are examples of bad luck of a kind, but it flows at least partly from your choices, not from your endowments.   To that extent, it is bad option luck.  This should be distinguished from bad brute luck, like being born blind.   In principle, Dworkin’s equality of resources does not aim to compensate for bad option luck, only for bad brute luck. Equality is judged from an ex ante rather than an ex post perspective.  How well off you turn out to be as a result of your own preferences and choices, including your choices to gamble, is your own business. In practice, of course, it is difficult to disentangle brute luck and option luck.


Dworkin develops the idea of internal resources and incorporates it into his conception of equality of resources.  His theoretical conception of resources includes not just external goods like income, which can be redistributed, but also natural endowments like talents and normal mobility and vision, which may not be possible to redistribute per se. Disabilities and talents are treated symmetrically, as opposites:  disabilities count as negative internal resources, while talents count as positive internal resources.  To be born disabled or susceptible to major health problems is to have an internal resource deficit that does make a call on justice.  External health care resources may be able to reduce this internal resource deficit, to cure or alleviate the poor health condition.  But even if no reduction in an internal health-related resource deficit is possible, external resources can be redistributed to compensate for it.  However, internal resources do not include people’s tastes, ambitions or preferences.  Nor should they strictly include health conditions or disabilities that represent option luck:  that are the clear result of freely chosen risks.


What would it be to neutralize inequalities that result from brute luck in internal endowments, such as being born disabled or talented?  Dworkin models what equality of resources requires in terms of an imaginary insurance market, in which people who do not know the market value of their own personal internal resources could buy insurance against turning out to be under-endowed with internal resources.  The question then becomes:  at what levels would people insure?  Presumably, they would insure against very bad brute luck, but not against the lack of very good brute luck. It would be irrational to insure against lacking the talent of a Maria Callas; the premiums would be prohibitive and would preempt too many other opportunities in life.  But it probably would be rational to insure against bad brute luck in being disabled in various ways.  Dworkin suggests that the hypothetical insurance premiums people would pay to insure against being disabled to various degrees can be thought of as modeling the tax payments people make under a progressive tax system.

7. Health:  one resource among others?

The conception of health as a kind of internal resource can be seen as emerging from criticism of resource-based approaches to justice that include only external, not internal resources.  However, once this conception is in place, and disabilities are seen as at one end of a spectrum with talents at the other end, it becomes difficult to defend the view that health is special.  Indeed, Dworkin argues that health and health care cannot rationally be insulated from other resources in a separate sphere of justice, but rather must be integrated into competition with other goods (Dworkin 1993).  By contrast, Daniels resists factoring health-related resources into a resource-based theory of justice along with other resources, and argues that they are indeed special (Daniels 1985).


Consider the pressures on resource-based conceptions of justice to ‘go internal’.  John Rawls (1971) frames his resource-based theory of justice in terms of primary goods, such as income and wealth, liberty, and the social bases of self-respect.   He understands primary goods as universal means to whatever your ends may be, the resources that everyone needs to satisfy her own preferences and ambitions.   The primary goods framework treats it as my own business, not the business of justice, if my preferences and ambitions are cheap or expensive to satisfy.   However, it ignores disabilities and poor health along with expensive tastes (Sen 1982).   It would not, for example, compensate a blind person for being unable to do the same things as a sighted person with the same income by giving him extra income.


The idea of internal resources emerges naturally in response to this objection. After all, primary goods are understood to be universal means to whatever your ends happen to be.   Normal vision and mobility and good health, as well as external resources such as health care, meet this description.  As we’ve seen, if we allow the concept of resources to extend in this way to internal resources, then disease and disability count as negative resources.  Then the aim to equalize resources now directs us to direct further resources to those with diseases and disabilities, regardless of whether their preferences have adapted to their health conditions, but not to compensate those with expensive tastes.  External health care resources may either reduce the internal deficit or compensate for it, or both.


Daniels considers but rejects this way of incorporating a concern with health into Rawls’ theory of distributive justice.  Rawls’ theory is, as Daniel notes, idealized to apply to ‘normal, active’ persons:  ‘In effect, there is no distributive theory for health care because no one is sick’ (Daniels 1985, 43).  How should Rawls’ theory be extended to cover justice in health care?  If this is done by extending the understanding of primary goods to include health-related resources, several related problems arise.  There are difficult questions about how to weight specifically health-related primary goods against others, such as income, wealth, and various freedoms and powers.  In the context of Rawls’ theory in particular, which gives priority to benefiting the worst off, the potentially bottomless pit of health care costs creates a danger that excessive resources might be drained into caring for or compensating those with extreme health problems, to an extent that would reduce society at large to poverty (Daniels 1985, 44; Arrow 1973, 251).


In more general terms, resource-based theories of distributive justice face questions about whether health-related resources are fungible in relation to resources of other kinds, or instead raise special issues of justice. Dworkin argues that the ancient view that treated health as the most important of all goods, to be given priority and insulated from competition with other goods, is no longer credible.  In the past, there was not much of a gap between this ideal and medical possibility.  But modern medical technology, which produces more and more ways to spend large sums on health care, puts this ideal to the test and reveals it as preposterous.   Any community that really gave health priority over other values might give people marginally longer lives, but the opportunity cost of doing so in terms of all other resources would reduce these lives to a level barely worth living (Dworkin 1993, 886). 


Dworkin denies that health-related resources should be insulated in a separate sphere of justice or given priority over other goods.   Rather, they should be integrated into competition with other goods.  He proposes to extend his resource-based theory of distributive justice explicitly to health-related resources in accordance with his general conception of social justice, which assigns to ‘individuals responsibility for making ethical choices for their own lives against a background of competent information and a fair initial distribution of resources’ (Dworkin 1993, 893).    More specifically, social decisions about the total quantity and the distribution of health care should aim to match the hypothetical choices people would make for themselves, under certain idealized conditions, about which risks to run and which to insure against, and how risks of one kind trade off against risks of another. 


The idealized conditions Dworkin proposes are three.  First, the economic structure provides fair equality in the initial distribution of resources.  What this requires is open to different interpretations.  On Dworkin’s own conception of equality of resources, as we have seen, this means that resources are divided equally and then each person is free in principle to spend those resources designing a life that he or she believes appropriate.  The resulting inequalities of money or goods are compatible with equality of resources in his theoretical sense, since they will flow from the choices people have made as to how to use their fair allocation of resources in pursuing a life that is right for them.  Second, the general public has state-of-the-art medical knowledge.  Third, no one, including insurance companies, knows anything about how likely any particular person is to contract any particular disease or infirmity.  Under these idealized conditions, suppose that health care decisions are simply left to individual market decisions, in a free market.


Dworkin’s conception of justice in relation to health defers to hypothetical choices made under these conditions (Dworkin 1993).  He claims that whatever total such a society would choose to spend on health care would be a just and appropriate total health care expense for that society, and that whatever distribution of health care would result in such a society would be a just distribution.  He speculates that private insurance would develop into large collective insurance arrangements, which might result in something close to a single comprehensive public health insurance scheme for a basic level of provision, probably supplemented by a secondary insurance market for additional coverage.   The basic package that would be chosen, he argues, would not include insurance to provide expensive life-extending care for those in persistent vegetative states or in the late stages of Alzheimer’s disease.   This is because most would agree that, whether or not they fell victim to these health conditions, the large amount of money that would have to be spent on premiums for such insurance would be prohibitive, and would have been better spent making their preceding lives more worthwhile:  on education or travel or family projects.   Similar trade-offs might argue against including expensive and/or speculative medical techniques in the basic package, thus avoiding bottomless pit worries (cf. Daniels 1985, 20-21).    Practical reform aiming for justice in health care could thus be guided by this kind of exercise:  by trying to imagine what people would chose for themselves under these idealized conditions.


However, in Daniels’ view,  ‘we cannot just finesse the question of whether there are special issues of justice in the distribution of health care by assuming that fair shares of primary goods will be used in part to buy reasonable health insurance’ (Daniels 1985, 45).  This is because a share of resources is fair only if it is enough to cover reasonable health insurance.  A share that is too small to do this is inadequate, and it is unfair that someone who has it cannot buy reasonable coverage.  To know whether a share is fair, we already have to know if it can buy reasonable coverage.   Justice with respect to health and health care cannot be reduced or assimilated to justice with respect to resources in general, because the latter presupposes resources adequate to meet reasonable needs.


To the counter-objection that there is no one level of insurance that is prudent and therefore reasonable for everyone, Daniels replies that our notion of prudence has a structure that reflects a concern to meet basic needs, including health care needs.   There is a sense in which to be excluded by resource limitations from participating in a market that meets certain basic needs is to be denied the opportunity to be prudent.  Health care needs are not just one preference among many, with no special claim on resources.   Health and health care may be objectively more important than individual choices reflect.  (Daniels 1985, 21-24) 

8. Health and Equal Opportunity


To develop these points, Daniels appeals to the idea that some needs do not merely relate to specific contingent projects, but to the course of a normal human life, in abstraction from particular choices and preferences (Braybrooke 1987).    He explains the importance or priority of health-related goods in terms of their necessity to achieve or maintain species-typical normal functioning.   In particular, impairments of normal functioning through disease and disability reduce the range of opportunity open to the individual, within which he may pursue the life that is right for him, relative to that portion of the normal range of opportunity his skills and talents would have made available to him were he healthy.  The normal opportunity range for a given society is the array of life plans reasonable persons in it are likely to pursue.  The share of the normal range open to an individual is determined in a fundamental way by his talents and skill. Disease and disability render us ineligible for life plans for which we would otherwise be suited and might find attractive.  Maintaining normal species functioning is thus necessary to maintain one’s share of the normal range of opportunities and to preserve the possibility of revising one’s conception of a good life through time.   ‘If an individual’s fair share of the normal range is the array of life plans he may reasonably choose, given his talents and skills, then disease and disability shrink his share from what is fair.’   Health needs are special because ‘people have a fundamental interest in protecting their share of the normal range of opportunities.’ (Daniels 1985, 27, 33-36).


Notice that Daniel’s account of why health is special does not treat disease and disability as negative internal resources, at the opposite end of a spectrum from positive internal resources such as talents.   Rather, it treats disabilities and talents asymmetrically. Daniels does not presume that a fair share of the normal range of opportunity requires that the effects of normal variation in individual talents and skills are to be eliminated.  He is concerned rather with the effects of disease and disability on the share of the normal range of opportunities that an individual’s skills and talents would otherwise open to him.  In his view, the principle of fair equality of opportunity per se requires only that opportunity be equal for those with similar skills and talents (although other principles within a general theory of justice may require compensation for unequal talents).   Daniels’ position is thus open to the challenge to justify its asymmetrical treatment of talent and health. Why should we respond differently to disability or ill health than we do to lack of talent?


We are now in a position to understand the central point of Daniel’s alternative way of extending a resource-based theory of justice, in particular, Rawls’ theory, explicitly to health concerns.   He proposes that health-care institutions and practices are basic to providing fair equality of opportunity, by eliminating or reducing a specific type of impairment to normal functioning.  Moreover, in Rawls’ theory, the requirement of fair equality of opportunity is given priority over the difference principle, which otherwise governs the distribution of primary goods.  The difference principle permits inequalities to the extent they benefit the worst off, but only subject to the prior requirement that competition for positions in society must be fair, which requires not just the elimination of formal or legal barriers based on race, sex, etc., but also that positive, enabling steps be taken to enhance the opportunities of the disadvantaged (Daniels 1985, 40, 45).   Thus, Daniels explains why health is not merely one resource among many, but is indeed special, in a sense that reflects the priority accorded to the requirement of fair equality of opportunity and the fundamentally important role of health in promoting fair equality of opportunity. 


In this respect, health care is comparable to education:  both are strategically important to enabling fair equality of opportunity and both address needs which are unequally distributed among individuals.  Everyone needs food and clothing to more or less the same degree, but health care and learning needs differ greatly between people.   Thus, health care, like education, is in a separate category from other basic needs, such as needs for food and shelter, which we can expect people to meet out of their fair income shares (Daniels 1985, 46-47).   But despite the specialness of health care needs, Daniels does not regard his view as threatened by the ‘bugaboo’ of bottomless pit worries about health care costs:  health care institutions capable of protecting fair opportunities can only be provided and maintained in a society whose productive capacities they do not undermine (1985, 54).  


However, health care also differs from education in an important respect, which generates a limitation on Daniel’s argument:  the need for education is focused on the young, while the need for health care is not.  If the underlying motivation of Daniels view concerns fair competition for positions, then his view does not seem to speak to the distribution of health care among people who have retired and, thus, no longer compete for positions, i.e. jobs. Yet, presumably we want our theory of just health care to address this issue.
  
9. Responsibility and Health


Time again to take stock of arguments so far and observe signposts to arguments that follow.  So far, we’ve seen that welfare-maximizing views make it difficult to combine reasons to remove disabilities with the non-favoritism ideal applied to life-extensions.  We then reviewed the defects of welfare-egalitarianism in dealing with health-related issues, and considered two responses.  One response is to move to a resource-egalitarian framework that extends to include health-related resources, internal as well as external, along with other resources.  A second response does not treat health resources as on a par with others.  Rather, it treats health as similar to education in playing a critical role in enabling fair equality of opportunity and therefore as inheriting the special priority attributed to equality of opportunity.


Neither of these responses has focused, however, on one important feature of health:  that individuals have a degree of control over and responsibility for their own health.   Individuals who face equal opportunities for health itself may choose differently:  for example, one may choose to smoke or mountain climb, another not.  A thoroughgoing concern with equality of opportunity would not only regard health as an important condition of fair opportunities for other goods in life, but would also be concerned with the opportunity for health itself, and how people respond to it. Dworkin wishes to hold people responsible for gambles they chose to take in deciding whether or not to take out insurance.   By the same token, it might be argued, they should be held responsible for gambles they choose to take directly with their health itself, say, by smoking or mountain climbing (see Dworkin 1993, 889n; Daniels 1985, 56).  On this view we are led to ask:  Does justice require society to try to restore the health of those who put their own health at risk?  Why should the relatively more risk-averse general public pay for the risky habits of others?
  Should health insurance schemes charge significantly higher premiums to those who choose to put their health at risk?


One reaction to this line of thought is that some risky activities, such as smoking, are not really freely chosen.  Rather, they are in the first instance the result of social pressures and influences on the impressionable young and thereafter the result of addiction.    But how compatible is this view with the common anti-paternalist view that people should be free to make their own autonomous choices about what health risks to run and that healthy behavior should not be legislated in a free society?  For example, there appears to be a tension between maintaining, on the one hand, that the state should not legislate against the marketing of cigarettes, that people’s choices to smoke or not must be respected--presumably on grounds of antipaternalism and personal autonomy--and, on the other hand, that people are not really responsible for such choices.  If the social and physiological factors that lead people to take up and continue to smoke do so in a way that undermines their autonomy and their responsibility for their behavior, can such factors be protected from paternalistic legislation on grounds of personal autonomy?


A third way of responding to the defects of welfare-egalitarianism takes on these thorny issues about responsibility--indeed, makes them central to a general theory of distributive justice in a way that has direct application to health-related issues.   This response is made by the luck-egalitarian view of justice developed by Cohen, Roemer, and Arneson.
  On this general view, it is not quite right to shift from a concern with the distribution of welfare to a concern with the distribution of resources.   What really matters, rather, is whether people are responsible for their disadvantages or whether they are a matter of brute luck.   And this distinction cuts across the distinction between welfare and resources.  What justice requires we compensate people for is disadvantages of either resources or welfare to the extent these are a matter of luck.  But inequalities in either resources or welfare for which people are responsible are not unjust.    Moreover, on this view, people only really have equal opportunities when any relevant differences between them are the result of choice and they are equal in respect of matters of brute luck.  


We can revisit some of the cases that made trouble for welfare-based views with the responsibility/luck distinction in hand.  We can explain the intuition that we should compensate someone for disease or disability but not for expensive tastes in these terms.  We normally assume that people are not responsible for being, say, blind, that disabilities are bad brute luck. But we do normally hold people with expensive tastes responsible for their own choices; we don’t regard someone’s expensive tastes as a matter of bad brute luck for her.  However, if someone’s disease or disability is the clear result of his own informed and autonomous choices to take gambles, then his claim to compensation as a matter of justice would indeed be weakened.   Moreover, if someone’s expensive tastes really were involuntary cravings for which he bears no responsibility, then they would be a matter of bad brute luck and would make a call on justice.   Disadvantages with respect either to resources or to welfare can make a call on justice for compensation, but only to the extent they are a matter of bad brute luck.


One of the central problems such luck-egalitarian views face is how to apply the responsibility/luck distinction, given that people are partly but not wholly responsible for many of their advantages and disadvantages.  Disease resulting from smoking, for example, might be partly a matter of bad brute luck, the result of, say, peer pressure, but also partly the result of choices for which the individual bears responsibility.  John Roemer has made an ingenious proposal for how to operationalize the ideal of equality of opportunity, which he applies to issues of equity in health care.   True, we should recognize how brute luck with respect to health may undermine equality of opportunity with respect to other goods.   But we should also consider whether people have equal opportunities for health itself.  If they do have, but have made different choices resulting in different health outcomes, then equality of opportunity may not treat health needs as special after all.  Roemer aims to explain what it would be for people to have equal opportunities for health, among other things, so that differences in health reflect freely chosen risks rather than brute luck (Roemer, 1993, 1995, 1996).  To the extent health needs result from freely chosen risks rather than brute luck, Roemer’s scheme treats them as on a par with other resource deficits that result from freely chosen risks rather than brute luck.


Consider some type of health-damaging behavior, such as smoking.  Roemer asks us to consider all the factors that influence whether and how much people smoke:  class, education, sex, family background, degree of self-discipline, etc.   We divide these factors into those for which people are responsible and those that are a matter of luck.  Roemer himself does not presume to tell us how to make this division.  We make it according to our own judgments or best theory about what people are responsible for.    Now take all the factors for which people are not responsible, and use them to assign people to types.  People who are members of the same type will be similar in respect of all those factors for which we deem them not to be responsible.  Roemer suggests, for example, that members of one type might be black male steelworkers, while members of another type might be white female professors.


Between types, there will be differences in average smoking behavior:  black male steelworkers might smoke on average considerably more than white female professors.   People are not responsible for such intertype differences.   Thus such differences do make a call on justice: more health care resources are justly allocated to black male steelworkers as a type than to white female professors as a type, in order to cope with the former’s higher overall incidence of smoking-related diseases.


But within each type, there will also be variation in smoking behavior:  some black male steelworkers will smoke much less than others, some white female professors will smoke much more than others.  People are responsible for such intratype differences.     Roemer proposes that we should aim to deliver health care so that people at the median degree of smoking within each type are restored to the same level of health. He views those at the median within each type as having exerted the same degree of effort not to smoke, and therefore as equally deserving.  Within a type, people who smoke at the median level for that type should receive the same quantity of health care resources as people who smoke at the median level in other types.   As a result, on this view justice and equality of opportunity with respect to health care may require allocations of health care resources that restore someone at the median in a less ‘lucky’, more smoking-prone type to a higher level of health than someone who actually smokes less but who is below the median in a ‘luckier’, more smoking-resistant type.
 


This result conflicts with standard views about horizontal equity, which require giving two patients with equal health care needs the same treatment.    But Roemer argues for a different understanding of horizontal equity, which incorporates responsibility and requires that two patients who have made the same degree of effort not to damage their health be restored to equal levels of health, even if they belong to very different types.


Let’s take stock and observe signposts once more, before shifting from ‘what’ questions to ‘how’ questions.  We’ve considered several different answers to the question of what distributive justice is concerned with the distribution of. 


We saw that welfare-based answers failed even to distinguish disease and disability from expensive tastes.  Such views do not see health as playing a special role in distributive justice; disease and disability are just more ways in which some people fail to generate as much welfare from given resources as others do.   By contrast, Dworkin’s conception of equality of resources includes health-related resources among the relevant resources and regards disease and disability as negative internal resources.  This view avoids conflating disability and expensive tastes, and it allows us to compensate for disability as a resource deficit per se, regardless of how well adapted the disabled person may be.   But it does not treat health as special, either.  Rather, it puts health-related resources into competition with other resources and defers to the (idealized) choices people make about whether to spend their fair resource shares on health insurance or other goods.


We’ve also considered two different views of equality of opportunity, which have different implications for the issue of whether health is special.   Daniels takes issue with a view of health as one resource among others.  He argues that it is special because of its importance as a condition of fair equality of opportunity for many other goods and because the fair distribution of opportunity takes priority over the fair distribution of other goods.  Roemer, by contrast, applies the concept of equal opportunity to health itself, as well as other goods.  With health disadvantages as with other kinds of disadvantage:  they are unjust only to the extent they are a matter of bad brute luck.  Bad health outcomes that result from autonomous choices no more compromise equality of opportunity than bad outcomes of any other kind do when they result from autonomous choices. 


A partial to our central question is shaping up:  consideration of the ‘what’ question about distributive justice has revealed no decisive reason to regard health as special.  Welfare- and resource-based arguments provide no such reason.  While Daniels provides an opportunity-based argument that health is special, it may not apply to the retired and it does not take account of the opportunity for health itself, as Roemer’s argument does.  The weight of argument is on the other side.


However, it is possible to imagine a reply on behalf of the view that health makes special demands of justice, which draws on Daniels’ view that normal species functioning is necessary for equal opportunity for various social and economic goods.  It might be argued that even if we accept that considerations of responsibility apply in principle to health as well as to other goods, there is nevertheless an asymmetry.  There are two ways which health is a condition of opportunities for other, socio-economic goods.  Absolute health is a condition of opportunity for socio-economic goods, but so also is relative health, in the way Daniels suggests.   When we consider the reverse relations, we should allow that absolute socio-economic standing is a condition of opportunity for health.  But relative socio-economic standing is not a condition of opportunity for health.  Merely relative ill health or disability can make other goods unavailable, whereas merely relatively poor socio-economic standing does not similarly make health unavailable. This asymmetry gives us a reason to be especially concerned with the distribution of health, whether or not people are responsible for their health conditions.


This reply depends on an empirical claim:  that while relative health has causal influence on socio-economic position, relative socio-economic position does not have a causal influence on health. This claim may have a certain superficial plausibility; it may be natural to think that insofar as socio-economic position is a condition of health, it is absolute socio-economic position that matters, not relative socio-economic position.  It is interesting therefore to note that this empirical supposition is challenged by Wilkinson (1996), who argues that health levels within a society are largely a function of the distribution, as opposed to the absolute level, of economic and social goods within that society.
   In other words, he claims that people’s absolute level of health is strongly influenced by their relative economic and social position within their society.  It is the more egalitarian rather than the richer societies that have the best health, even when many other factors are controlled for (such as race, smoking, quality of medical services, etc (see Wilkinson 1996, 66, 75, 80-82, 213, etc.).


If Wilkinson is right, then someone’s share of economic and social goods may in fact be a condition of the opportunity for health, as well as vice versa.   If the suggested asymmetry does not hold, we cannot argue from it for the view that that health makes special demands of justice because it has an asymmetrically fundamental causal role in as a condition of opportunity for other goods.  Wilkinson’s view reinforces the view that answers to ‘what’ questions do not give health a special role in relation to other goods that are the concern of distributive justice. 

Part II:  The ‘how’ question.

10. Equality vs. Priority:  Leveling Down and Trickling Down

Let’s now turn, more briefly, to the ‘how’ question about distributive justice.  Can we find a reason to give health a special role here?  Perhaps surprisingly, this looks more likely, in relation to arguments about both ‘trickling down’ and ‘leveling down’. 


The ‘how’ question is brought into focus by Parfit’s (1995) important distinction between equality and priority. Egalitarianism proper is concerned with whether certain people are actually worse off than other people, and the relations between the actual states of different people.   By contrast, priority views are rather concerned with the relations between individuals’ actual states and other possible states they might have been in, with whether people are worse off than they might have been, and with absolute levels of well being.  According to priority views, benefits to the worse off matter more, not because of the relationship of the worse off to other people, but because of the absolute level of the worse off.  The maximin principle, which requires that the worst off be made as well off as possible, can be regarded as an extreme form of priority view, according to which benefits to the worst off matter most.  On a priority view, equality between people can, under certain assumptions, be a means to making the worse off better off, but the relation of equality between people per se is not an essential concern.  Equality between people is of merely instrumental value on the priority view.


Note that while priority views use absolute levels of goods to weight benefits, they still involve comparisons.  The shift from equality to priority involves a shift from one type of comparison to another:  from relations between the positions of different persons (whether in well-being, resources, moral status, or whatever) to relations between the actual position of a person and other possible positions he might have been in.   This is a shift from interpersonal to counterfactual comparisons. As Parfit puts the priority view, ‘... what is bad is not that these people are worse off than others.  It is rather than they are worse off than they might have been.’ (Parfit 1995, 22.)


Different answers to the ‘what?’ question cut across the distinction between equality and priority.  For example, just as the aim to distribute equally can be applied to welfare or to resources, so various prioritarian principles of distribution can be applied to welfare or to resources.  Moreover, there are other answers to the ‘how’ question, in addition to equality and priority views.   For example, Frankfurt (1987) argues that what matters is not whether people are equal, but whether everyone has enough.  The question then arises whether the relevant threshold for sufficiency should be understood in absolute or interpersonally relative terms.  Although sufficiency views raise interesting questions in relation to health, I don’t pursue them here but  focus on equality and priority answers to the ‘how?’ question.


Debate between equality and priority views raises issues of trickling down and leveling down.  Suppose we start from a position of interpersonal equality of income; we then allow people to receive more income than this initial level, if they do extra or more valuable forms of work.   By creating additional incentives to work, such inequality might have trickle down benefits for everyone, including those at the bottom.  Some of the additional product would go to those who do the extra work, but the extra work could also have the effect of making everyone else better off than they would be under strict equality.  It is an empirical question whether this would in fact happen in various circumstances.


According to priority views, if in fact certain forms of inequality do make everyone as off as possible, and better off than they would be under equality, then they are not objectionable.   To insist on equality in such a case would be to level everyone down.  This seems especially hard to justify if it makes even the worst off worse off than they could be.  However, leveling down is controversial even if it doesn’t lower the level of the worst off, but merely brings the better off all down to the same level as the worst off.  And some forms of priority view would permit inequalities even if they don’t make everyone, including the worst off, better off, but just make some people better off and no one worse off.   Many people are attracted to priority views because they wish to allow that if trickle down effects do occur, inequality is acceptable, and, more generally, because they find leveling down for the sake of equality objectionable.  

11. Trickle Down Effects and Health


These issues about trickling down and leveling down can be played out in terms of various different answers to the ‘what’ question.  We can ask whether inequalities of income have trickle down benefits in terms of income, or in terms of welfare--or in terms of health.   The answers to these different questions may not line up.  For example, suppose it is true that, as a matter of empirical fact, certain inequalities of income have significant trickle down benefits in terms of income:  that as a result, everyone, including the worst off, has more income than they would under egalitarianism.   It would not follow that these income inequalities also have trickle down health benefits.   This is a further empirical question.  Even where there are trickle down income benefits from income inequality in a given society, and people are richer across the board, there may not be trickle down health benefits.   If not, then this may provide one sense in which health may indeed be special among the goods relevant to justice, and may require special treatment rather than assimilation to other goods.


It may seem natural to overlook this empirical possibility, for two reasons.  It may be natural simply to assume that health will increase with absolute income levels.  And it may also be thought that medical advances and technologies driven by demand from those at the highest income levels in a given society will in due course trickle down to improve medical care for those at lower levels.    Perhaps these medical advances and technologies would not be developed and realized in the first place if there weren’t rich people and/or private medical insurance to pay for them.  However, once established, their costs may fall or they may have spin-off benefits for the quality of medical care across the board. 


However, we should not lose sight of the fact that this is an empirical issue; the facts may be counterintuitive.  Health levels may not go in step with income levels.  Recall that Wilkinson claims that  ‘the most egalitarian rather than the richest developed countries ...have the best health’ (Wilkinson 1996, 75).  If he is right, in developed societies relative income has more of an effect on absolute health levels than absolute income levels does, even when other factors, including quality of medical care, are controlled for. Therefore, even on the empirical assumption that income inequality raises income levels for many of the worse off members of society, it is possible that it nevertheless worsens their health levels.  Prioritarians may thus face a conflict in considering the effects of income inequality, between improving income levels and improving health levels.  They may need to give health special treatment by factoring health levels out from the levels of other goods in assessing trickle down effects. 

12. Leveling Down and Health


So far, our consideration of the ‘how’ question about distributive justice has provided one sense in which health may require special treatment, related to trickle down effects.  I now set aside issues about trickle down effects of income inequality on absolute levels of health. I next want to consider how equality and priority views might apply to health itself, as opposed to other goods.


Recall that priority views gain appeal in part from the unattractiveness of leveling down for the sake of equality.  Suppose that in Society A there an inequality with respect to health:  half the people in A have some bearable but unpleasant and inconvenient illness, while the other half do not.  Suppose it is not possible to cure the illness, but it is possible to induce the illness in the healthy.  In Society B, the illness is induced in all those who don’t already have it.   In B but not A, there is equality with respect to health; in other respects, A and B are relevantly similar.  Equality would favor moving from A to B, or leveling down, though priority views would not.  If we deny that there is any reason at all to level down, we should reject equality.  Priority views offer an alternative that avoids implying that there is any reason to level down.


Temkin (1993 and this volume) defends equality by defending leveling down.  He argues that the objection to leveling down is motivated by a ‘person-affecting requirement’, which Temkin sums up in the ‘Slogan’ that one situation cannot be worse or better than another in any way if there’s no one for whom it is worse or better in any way.  For example, how could B be better than A in any way, when no one is better off in B than in A, and indeed half are worse off?   Temkin responds to this challenge in two ways.  First, he attacks the person-affecting requirement expressed by the Slogan.  Second, he invokes pluralism:  equality provides some reason, of fairness, for levelling down even if all things considered levelling down is not justified.  I will not consider his second, pluralist response here.  Nor do I take issue with his attack on the Slogan, with which I largely agree.  Rather, I want to take issue with his diagnosis of the objection to levelling down as primarily motivated by the person-affecting requirement.   


I suggest that the most basic motivation for the aversion to levelling down is not the person-affecting requirement but simply impersonal perfectionism and the value of excellence.  Levelling down wastefully throws away the higher reaches of good in some dimension:  welfare, health, or whatever is in question.  This is the strongest and most immediate intuitive basis for resistance to levelling down.  It is not undermined in any way by attacks on the Slogan.  Indeed, perfectionism is strengthened by, and can contribute to, attacks on the Slogan.


The Slogan may lead one to ask:  How could equality be better in any way if there is no one for who it is better in any way?   This question implies that the same people exist in the equal and unequal scenarios, and that their positions are being compared across the scenarios, as in the comparison of Society A and Society B.   But impersonal perfectionism leads one to ask:  How could equality be better if it wastes excellence?  This question does not imply that the same people exist in the equal and unequal scenarios.  The unequal scenario is regarded as better just to the extent that it involves more excellence.  The identities of the people involved could change, and the point would still hold.  The extra excellence need not count as better for anyone.  It is just better in itself for there to be more excellence rather than less, no matter to whom it attaches.


Temkin thinks that that Slogan motivates anti-egalitarianism, while I think that the more fundamental motivation may be perfectionism.   How does this disagreement look applied to health?   The Slogan is at its weakest applied to the kind of flourishing that good health involves, which is an excellence with strong perfectionist appeal.  The perfectionist can plausibly claim that it is simply worse, other things equal, for there to be a unhealthy person than for there to be a healthy person, even if they are different people so that it is not worse for either of them (as when a woman chooses to delay attempting to conceive for a month in order to avoid the damaging side-effects of medication).  Of course, this only provides one consideration among many, and may be outweighed within a pluralistic scheme.  And it certainly does not license us to do away with the unhealthy in order to make way for the healthy.  But it does express why levelling down seems such a very aversive thing to do, regardless of the identities of the persons involved.  If levelling down would be aversive even across changes in identity, it does not become any less aversive when identities are held constant!


While a parallel perfectionist argument could be made against levelling down for various other goods, it has more force for some goods than others. If we abstract from issues about conflict between the interests of different persons, it is hard for liberals to deny someone’s prerogative to make trade-offs freely among goods that are just goods for her.  But goods that are not just goods for people, but also good in themselves, may not be available for trade-offs on the same terms.   Health is a distinctive kind of flourishing, with a specific natural character and basis, which seems to be a good in itself, in addition to being good for people. It is not just good for people to be healthy rather than unhealthy; it is also good in itself for there to be healthy people rather than unhealthy people. Compare:  can we also claim that it is not just good for people to have higher income levels, but also that it is good for there to be people with higher income levels rather than people with lower income levels?  The latter claim seems to be only derivatively true, in so far as there are other things that are good in themselves that high income levels are a means to.  

Perfectionism and the slogan seem to be inversely related, in that the goods for which impersonal perfectionism is strongest, such as health, are by the same token goods for which the Slogan is implausible.   Thus, the perfectionist objection to levelling down is not in any way undermined by attacks on the Slogan.  Rather, perfectionism contributes to undermining the Slogan, as well as to resisting levelling down in arguments about the ‘how’ question. 


At this point Temkin can invoke pluralism on behalf of equality and levelling down.  On this view, there is something to be said for equality, namely, its avoidance of unfairness, even if this reason for levelling down is outweighed all things considered. The perfectionist could in principle agree with the egalitarian that there is something to be said for levelling down, namely, that it avoids unfairness, even though she holds that this reason is heavily outweighed by perfectionism reasons against levelling down.   The pluralism point is surely correct, although I have worries about applying it to fairness in this way.  But I will not pursue this issue here.
So, this in another respect in which health may require special treatment and may not properly be assimilated to other goods or to a general measure of resources within a theory of distributive justice.  As an excellence which is good in itself, as well as good for those who are healthy, health may be especially resistant to levelling down and hence to strict equality, for perfectionist reasons that do not depend on the Slogan.  However, to the extent perfectionism about health embodies an answer we’ve not yet considered to the ‘what’ question, perhaps the ‘what’ and ‘how’ issues interact here in giving health a special role in distributive justice. 

14. Conclusion

Various answers to the ‘what’ and the ‘how’ questions about distributive justice have been canvassed, in search of ways in which health may require special treatment rather than assimilation to other goods.  Perhaps surprisingly, stronger reasons for treating health as special have emerged from consideration of how we should distribute than from consideration of what we should distribute.  We do not find strong reasons for treating health as special in ‘what’ arguments about welfare, resources, or luck.  Such reasons are suggested by ‘how’ arguments about both trickling down and leveling down.  The contribution of perfectionism about health to opposition to leveling down for health indicates a way in which ‘what’ and ‘how’ considerations may interact in supporting a special role for health in distributive justice. 
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� This survey and analysis are partial, since there are many other answers to the ‘what’ and ‘how’ questions, and other views about justice, such as libertarian views and views that urge the maximization of welfare or of resources, which are not included in this schema.


�  I assume a preference-based account of welfare.  Including health in an objective list account of welfare would limit the extent to which welfare adaptation occurs and hence the relevance of the point in the text. 


� This point does not apply to equality of opportunity for welfare views (see below), but I regard the ‘what’ these views aim to equalize as luck, not welfare.  


� These remarks apply to Rawls’ position in  Theory of Justice, not his later position.


� Thanks to the editors for this point.


� See Williams’ chapter in this volume.


� Their views differ in detail, but I will ignore these differences here and simply convey the gist of the luck-egalitarian approach.  For more details see Hurley 2003.


� I criticize this proposal in comments following Roemer 1995 and in Hurley, 2003, but do not here expound the difficulties I see for Roemer’s view.


� At least for societies that have gone through the epidemiological transition from infectious to degenerative disease; see Wilkinson 1996, ch. 3, and 75, 83, etc.   For a parallel with respect to the attainment of educational standards, see p. 161.


� An analysis of data from seventy rich and poor countries found that ‘...if the absolute incomes of the poorest 20 per cent in each society are held constant, rises in the incomes of the top 5 per cent are associated with rises in infant mortality.  Given that one might have expected that rises in the incomes of the richest would, other things being held equal, have led to a reduction in their infant mortality, this is a particularly powerful demonstration of the importance of relative income.’  (Wilkinson 1996, 78; see Waldmann 1992.)


� See and cf. Holtug’s chapter in this volume.
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